


































































































































































 

 

 

 
 
 
 
 

EXHIBIT G 



UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

TRUSTEES of the LOCAL 813 INSURANCE 

TRUST FUND, the LOCAL 813 PENSION TRUST 

FUND, and the LOCAL 813 AND 1034 

SEVERANCE AND RETIREMENT TRUST 

FUND, 

Plaintiff, 

-against- 

ROGAN BROTHERS SANITATION, INC., 

A.R.J.R. TRUCKING CORP., ARJR HOLDING 

COMPANY, INC., FINNE BROS. CARTING, 

INC., FINNE BROS. REFUSE SYSTEMS, INC., 

SAW MILL RECOVERY INC., ROGAN RR LLC, 

SPRAIN ROAD ASSOCIATES, INC., R&S 

WASTE SERVICES, LLC, PINNACLE EQUITY 

GROUP, LLC, JONI PROPERTY TRUST LLC, 

INDUSTRIAL RECYCLING OF N.Y.C., LLC, 

JAMES ROGAN and JOSEPH F. SPIEZIO, III, 

Defendants. 

 

Docket No.: 12 CV 6249 (ALC)(HP)  

STATEMENT OF UNDISPUTED 

MATERIAL FACTS PURSUANT TO 

LOCAL CIVIL RULE 56.1 

 

 

 

Defendant R&S Waste Services, LLC by its counsel submits the following Statement of 

Material Facts Not in Dispute pursuant to Rule 56 of the Federal Rules of Civil Procedure and 

Rule 56.1 of the Local Civil Rules of the United States District Court for the Southern District of 

New York: 

I. PROCEDURAL HISTORY 

A. The Plaintiffs In This Action Commence Rogan I 

1. On December 23, 2010, the Trustees of the Local 813 Insurance Trust Fund, the 

Local 813 Pension Trust Fund, and the Local 813 and Local 1034 Severance and Retirement 

Trust Fund (“Plaintiffs” or “Funds”) commenced an action against Rogan Brothers Sanitation, 

Inc. (“RBS”) in the United States District Court, Southern District of New York, Docket No. 10-
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cv-9561 (“Rogan I”).  See Exhibit A, Second Amended Complaint (12-cv-6249), ¶ 39, annexed 

to the Declaration of Joseph Spiezio, dated June 27, 2017 (“Spiezio Decl.”).
1
 

2. Plaintiffs in Rogan I alleged violations of the Employee Retirement Income 

Security Act of 1974 (“ERISA”), 29 U.S.C. Section 1001, et seq., and sought payment of 

delinquent contributions identified by an audit for the period of January 1, 2007 through 

December 31, 2009 and payment of delinquent contributions for the period from November 1, 

2005 and continuing.  Id. ¶¶ 35-39. 

3. On January 24, 2011, Plaintiffs in Rogan I and RBS entered into a settlement 

agreement whereby RBS agreed to pay $203,425.30.  Id. ¶ 41; see also Spiezio Decl., Exhibit 

MM. 

B. The Plaintiffs In This Action Commence Rogan II 

4. On May 1, 2012, Plaintiffs commenced an action against RBS in the United 

States District Court, Southern District of New York, Docket No. 12-cv-3433 (“Rogan II”).  See 

Exhibit B, Complaint (12 civ 3433), annexed to the Spiezo Decl, Exhibit B.  Rogan II was 

assigned to the Hon. Jesse M. Furman.  Id. 

5. Plaintiffs in Rogan II alleged violations of ERISA and sought to compel RBS to 

submit to an audit for the period of January 1, 2010 through December 31, 2011 and to pay to 

Plaintiffs any amount of unpaid benefits contributions that are determined to be owed because of 

the audit.  Id. ¶¶ 19, 21-25. 

                                                 
1
 Defendant Joseph F. Spiezio, III moves separately under FRCP 56 as well to dismiss the claim against him in his 

individual capacity. For judicial economy, R & S and Defendant Joseph F. Spiezio, III will rely upon the same 

declaration sworn by Joseph F. Spiezio, III dated June 27, 2017 for both motions given the volume of exhibits that 

are attached to the declaration. As such, R & S incorporates all exhibits attached to the declaration that Defendant 

Joseph F. Spieizo, III files in support of his motion, which are the source of the citations below.  
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6. RBS did not appear in Rogan II and Judge Furman issued an Order and Judgment 

against RBS on August 8, 2012.  See Exhibit C, Order and Judgment, annexed to the Spiezio 

Decl. 

7. The Order and Judgment in Rogan II required that RBS submit to an audit for the 

period of January 1, 2010 through December 31, 2011; pay any delinquencies identified by the 

audit; pay interest through the date of payment; pay audit fees, pay an “amount equal to the 

greater of interest on the unpaid contributions or liquidated damages equal to 20% of the unpaid 

contributions; and pay attorneys’ fees, and costs.  Id. 

8. Judge Furman also ordered that, “The Court will retain jurisdiction over this 

matter to adjudicate any disputes with respect to delinquencies identified by the audit.”  Id. 

C. The Plaintiffs In This Action Commence Rogan III 

9. On August 15, 2012, Plaintiffs filed their Complaint in this action. See Docket 

No. 1 (“Rogan III”). 

10. The Funds named RBS (“Rogan Brothers”) as the sole defendant alleging 

violations of ERISA and seeking payment of alleged delinquent contributions for the period of 

November 1, 2005 through December 2011 and withdrawal liability.  Id. 

11. On April 25, 2013, Plaintiffs filed their First Amended Complaint.  See Docket 

No. 6. 

12. In the First Amended Complaint, the Funds added numerous defendants to the 

action: James Rogan, ARJR Trucking Corp., Rogan RR LLC, Finne Brothers Carting Inc., Finne 

Bros. Refuse Systems, Inc., Saw Mill Recovery, Inc., Sprain Road Associates, Inc., ARJR 

Holding Company Inc. (“Rogan Defendants”).  Id. 
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13. The Funds also added as defendants R&S Waste Services, LLC (“R&S”), Joseph 

F. Spiezio, III, individually, Pinnacle Equity Group, Joni Property Trust and Industrial Recycling 

Systems of NY LLC.  Id. 

14. On June 21, 2013, Plaintiffs filed their Second Amended Complaint. See Exhibit 

A. 

15. In their Eighth Claim for Relief, the Funds allege that R&S is obligated to the 

Funds for withdrawal liability because R&S is the alleged successor of Rogan Brothers.  Id. ¶ 

135. 

16. In their Ninth Claim for Relief, the Funds allege that R&S is obligated to the 

Funds for withdrawal liability because R&S is the alter ego of Rogan Brothers or a single 

employer with Rogan Brothers.  Id. ¶ 137. 

17. In their Fourth Claim for Relief, the Funds allege that Spiezio is individually 

liable to the Funds for alleged delinquent contributions in 2011 based upon Spiezio’s alleged 

domination and control of Rogan Brothers and R&S. See Exhibit A ¶ 106.  

D. Defendants R&S, Spiezio, Pinnacle, Joni and Industrial Move To Dismiss 

The Second Amended Complaint 

18. On May 12, 2015, R&S, Spiezio, Pinnacle Equity Group, Joni Property Trust and 

Industrial Recycling Systems of NY LLC moved to dismiss the Second Amended Complaint.  

See Docket No. 85. 

19. On February 17, 2016, the Court granted the motion to dismiss the fraud claims 

against R&S Waste Services LLC, Joseph Spiezio, Pinnacle Equity Group, Joni Property Trust 

and Industrial Recycling Systems of NY LLC.  See Docket No. 97. 

20. As a result, Pinnacle Equity Group, Joni Property Trust and Industrial Recycling 

Systems of NY LLC were dismissed from the action with prejudice.  Id. 
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21. The only claim remaining against Spiezio individually is Plaintiffs’ Fourth Claim 

for Relief for payment of alleged delinquent contributions under ERISA.  Id. 

22. The remaining claims against R&S are Plaintiffs’ Eighth and Ninth Claims for 

Relief for alleged withdrawal liability and for payment of alleged delinquent contributions under 

ERISA.  Id. 

II. FACTUAL BACKGROUND 

A. Rogan Brothers Sanitation, Inc. 

23. RBS is an entity wholly owned by James M. Rogan., which was incorporated in 

July 1998.  See Spiezio Decl. Exhibit F, 813_Rogan 2502.  

24. James M. Rogan is the sole and exclusive decision maker with authority to bind 

RBS since its inception.  Id., ¶ 27; see also Id., Exhibit  F,  2592-2593; 2501-2502.  

25. RBS is engaged in the business of “collection and disposal of residential and 

commercial waste in New York City and . . . Westchester County, New York.  Id., Exhibit  ,  See 

Id., Exhibit G, Decision and Order issued by the NLRB, dated April 8, 2015, at *5-*6 (2015 

NLRB LEXIS 258). 

26. RBS operated as a business during the relevant period of September 2011 through 

2012 (Id.)  and was operating as a business through June 2016 when, according to the New York 

State Department of State, Division of Corporations’ website, it was dissolved by 

proclamation/annulment of authority. Spiezio Decl., ¶ 8.   

27. RBS operated out of located at 1014 Saw Mill River Road, Yonkers and Bedford 

New York.  Id. ¶ 9; see also Id., Exhibit  FF,  p. 129.  

27.1     RBS was licensed to operate in New York City. Id., Exhibit X, 813_Rogan 259. 

28. Spiezio has no ownership interest in RBS.  Id., ¶ 25; see also Id., Exhibit F, 

813_Rogan 2592-2593. 
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29. Spiezio has no family connection to RBS. Id., ¶ 11.   

30. ARJR Trucking (“ARJR”) was a signatory to a collective bargaining agreement 

with Local 813, IBT for the period December 1, 1999 through July 31, 2002. Id., Exhibit Y, 

2650. 

31. A modification agreement was signed by ARJR and Local 813, IBT which 

provided that all bargaining unit employees of ARJR were employed by Rogan Brothers 

Sanitation, Inc. as of January 9, 2002. Id., Exhibit  Y, 2650. 

32. Rogan Brothers, therefore, became a signatory to a collective bargaining 

agreement (“CBA)” with Local 813, IBT covering “… all Chauffeurs, Helpers, Mechanics and 

Welders of the Employer, except those Employees not eligible for membership in the Union in 

accordance with the provisions of the Labor Management Relations Act of 1947 as amended …” 

Id., Exhibit  LL, 813_Rogan_00001-56. 

33. The 813 CBA’s recognition clause was modified in January 2011 to cover no less 

than drivers operating out of Rogan Brothers’ Yonkers yard. Id., Exhibit X, 813_Rogan_000762. 

34. James Troy (“Troy”) was an organizer for 813 from August 2006 to January 2009 

when he became president of the local.  Id., Exhibit  P,  p. 189-190.  

35. Troy became a trustee of the Funds in 2009. Id., Exhibit  P, Tr. 279. 

36. Troy stated in affidavit to the NLRB with respect to the modification that the 

“CBA does not cover the Employer’s drivers and helpers who perform work solely in Northern 

Westchester County and are domiciled in the Employer’s Bedford facility. The agreement 

provides that the CBA does cover employees performing bargaining unit work who are 

domiciled in Yonkers and that there will be no fewer than 10 chauffeurs in the bargaining unit.” 

Id., Exhibit Y, 2634-2644. 
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37. Troy confirmed that the agreement was for “10” in an email dated May 25, 2011,  

wherein he stated “Has any progress been made to sign 2 additional drivers? We have an 

agreement for 10.” Id., Exhibit  Y, 2625. 

38. Local 813 IBT did not appoint a shop steward at Rogan Brothers. Id., Exhibit P, 

pp. James Troy NLRB testimony, 258.  

38.1   Troy instructed a Rogan Brothers employee, Wayne Revell, to only distribute  

membership cards to “worthy drivers”. Id., Exhibit P, pp.. 683; 691).   

38.2.    Revell distributed only three cards and chose not to distribute some drivers. Id., 

pp. 693.  

38.3.     Local 813 did not hold any arbitrations with Rogan Brothers about not enforcing 

the terms of the CBA. Id., pp. 261.  

38.4.   Troy was aware helpers were employed at Rogan Brothers but did not seek to have 

them included as members and stated they were not covered by the CBA. Id., p. 261.  

38.5.     Troy believed welders and mechanics were members of another union and did 

not bother to find out which ones. Id., p. 276; 361.  

38.6.      Rogan Brothers did not apply the wage provisions of the CBA to all employees 

performing covered work. Id., pp. 355; 965-966; 1161-1162. 

39. Troy reviewed Funds audits of all Funds under his auspice as trustee, including 

Rogan Brothers, to see if Rogan Brothers was remitting the proper contributions. Id., Exhibit P, 

p. 284.  

40. Troy did not undertake any effort to visit Rogan Brothers to ascertain whether 

there were other drivers that contributions had not been remitted for other than those that 

appeared on funds’ audit. Id., Exhibit  P, pp. 331-332. 
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41. Local 282, IBT and Local 456 IBT are unions representing employees at RBS  

Id., Exhibit  ¶ , Exhibit AA, pp. 2538-2542; see also Id., pp. AA-9-14; Exhibit Y, 2453-2457; 

2486. 

42. Michael Roeke, a Rogan Brothers employee, became a member of Local 813 in 

July 2011. Tr. 498. Roeke drove trucks that hauled rock and dirt. Id., Exhibit  P, p.  504.   

43. Joe Smith, a Rogan Brothers employee, drove garbage trucks and trucks used for 

hauling construction and demolition material. Id., Exhibit  P, p. 419. 

44. Hauling construction and demolition material, e.g. rock and dirt, was not covered 

work under the Local 813 CBA. Id., Exhibit  P, pp. 197-98; 361-364.  

45. Troy was unable to discern from a list of Rogan Brothers employees which 

employees were members of the three different unions at Rogan Brothers. Id., Exhibit P, p. 367.       

45.1 Rogan Brothers operated interchangeably as ARJR while Joseph Smith was  

employed at Rogan Brothers and then Rogan Brothers ran under ARJR completely at some 

point. Id., p. 404.  

46. ARJR vehicles operated out of the same yard as Rogan Brothers in Yonkers on 

Saw Mill River Road doing the same work that Rogan Brothers performed. Id., Exhibit P, p. 654. 

B. Pinnacle Equity Group, LLC Issues A Loan To Rogan Brothers Sanitaiton, 

Inc. 

47. Pinnacle Equity Group, LLC (“Pinnacle”) is an entity formed, owned and 

operated by Spiezio and members of his family.  Id., ¶ 2; see also Id., Exhibit  P, p. 933. 

48. Pinnacle owns property, acts as consultant on real estate developments, is 

developer of property, and also acts as a source of funding to entities, i.e. an issuer of loans.  Id., 

¶ 2; see also Id., Exhibit  P,  p. 934.  
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49. Spiezio is the only person authorized to utilize Pinnacle’s bank account Id., 

Exhibit  P, pp. 933-934. 

50. Spiezio became acquainted with James M. Rogan, and his business RBS, through 

a mutual friend that Pinnacle did business with in 2005.  Id., ¶  2; see also Id., Exhibit FF, p. 932.   

51. RBS had financial issues including high overtime, large fuel bills and high 

interest rates on equipment loans.  Id., p. 932.   

52. To assist RBS continue its growth, Pinnacle issued RBS a loan in the amount of 

$850,000.00 on or around January 3, 2011.  Id., ¶  4; see also Exhibit  F, 813_Rogan 2592-2595; 

Id., Exhibit P, pp. 991, 1011, 1071.  

53. The loan was embodied in a security agreement dated, January 3, 2011 (“Security 

Agreement”), the Demand Note, dated January 3, 2011, and the Promissory Note, dated January 

3, 2011.  Id., ¶ 12; see also Exhibit H, 22-31; Id., Exhibit I; Id., Exhibit J; Id., Exhibit P, pp. 

Spiezio NLRB testimony, pp. 991, 1011, 1071, 1082. 

54. The loan repayment accrued at 12% interest rate per annum and included a 

repayment structure of 9 quarterly payments.  Id., Exhibit  J. 

55. James M. Rogan did not become an owner of Pinnacle as a result of the loan.  See 

Spiezio Declaration; Id., Exhibits H, I, J; see also Id., Exhibit P, p. 991. 

56. The loan to RBS was utilized to pay bills and creditors, including Waste 

Management, Action Carting, and payroll.  Id., Exhibit P, p. 992; see also Id., Exhibit X, 813 

Rogan 2603-2604. 

C. Rogan Brothers Sanitation, Inc. Pledges Collateral to Pinnacle Under The 

Security Agreement 

57. RBS pledged specific assets as collateral to Pinnacle under the Security 

Agreement.  Id. ¶ 13; se also Id., Exhibit H, 31.  
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58. RBS pledged approximately 15% of its customer routes as collateral, certain 

trucks, and other equipment. Id., Exhibit H; see also Id., Exhibit K. 

59. Not all of RBS’s assets were used as collateral. Rogan Brothers insurance policy 

for equipment included 68 vehicles and pieces of equipment. Id., Exhibit Y, 2690-2703; see also 

Id., Exhibit K; Id., Exhibit P, pp. 938-992.   

60. Rogan Brothers had in excess of 6800 customers in early 2011. Id., Exhibit K.  

61. Rogan Brothers posted only commercial contracts of approximately 1,100 

customers as collateral. Id., Exhibit  K. 

62. RBS, however, did not have the right to assign customers that it had contracts 

with in Westchester County so none of the clients that were surrendered with contracts were 

received by R&S. Id., Exhibit K; see also Id., Exhibit FF, p. 210. 

63. Accounts over 90 days in arrears, residential customers, and customers outside 

Westchester were not considered for collateral posting. Id., Exhibit  K. 

64. Pinnacle secured the collateral with a UCC lien on May 25, 2011.  Id., Exhibit H; 

Exhibit I; Exhibit J; see also Id., Exhibit P, pp. Tr. 1011-1014, 1085, 1097, 1145. 

65. The loan was oversecured and certain equipment listed in the UCC lien was 

released back to RBS. Id., Exhibit FF, pp. 74. 

D. Formation And Ownership Of R&S Waste Services, LLC 

66. To serve as a bulwark against a default of the loan issued by Pinnacle to RBS, 

Spiezio decided to establish an independent entity, whose sole member would be Spiezio, in the 

event that RBS defaulted and the collateral pledged by RBS was insufficient to recoup the 

outstanding loan issued by Pinnacle. Id., Exhibit  L, 1-4; Exhibit P, pp. 996-997, 1003; 1110-

1113, 1144-1145; Exhibit FF, pp. 47  
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67. R&S’s 2011 Tax return shows that Spiezio is the sole owner of R&S. Id., Exhibit  

Y, 231-240; Exhibit P, p. 1035.  

68. Spiezio previously formed such corporate entities in order to protect Pinnacle’s 

outstanding loans.  Id., Exhibit P, p. 997. 

69. The formation of an independent entity would obviate foreclosure proceedings in 

the event of a default by RBS and allow Pinnacle to claim the collateral and assign it to the 

independent entity.  Id., Exhibit  L; Exhibit P, p. 997, 1003; Exhibit FF, p. 47 . 

70. On or around February 17, 2011, Spiezio formed R&S as a limited liability 

company under the laws of the State of New York.  Id., Exhibit M, 228-230; Exhibit P, pp. 996-

999, 1070  

71. Spiezio is the sole managing member of R&S.  Id., ¶ 15; see also Id., Exhibit N; 

Id., Exhibit P, pp. 998-999, 1079-1080; Exhibit FF, p. 121-122 

72. James M. Rogan has no ownership interest or authority in matters pertaining to 

R&S.  Id., ¶  16; see also, Id., Exhibit N; Exhibit P, pp. 998-1000; Exhibit X, 813_Rogan 2592-

2595; 813_Rogan 2603-2604; Exhibit Y, 231-240. 

72.1.    James M. Rogan is not listed on any corporate record of R & S. Id. 

73. James M. Rogan has never had any involvement in any day to day operations of 

R&S, including, by way of example, hiring and discipline of employees, dictating route 

information, and securing clients. Id., ¶ 36. 

74. To allow R&S to fully recoup the loan in the event of a default by RBS, R&S 

needed to have the ability to operate as a fully licensed waste management facility and utilize the 

pledged collateral. Id., Exhibit  L; 1-4; see also Id., Exhibit P, pp. 996-1000, 1011; Id., Exhibit 

FF, p. 47. 
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75. Accordingly, R&S needed to obtain a Class A Hauler permit, i.e. license, from the 

County of Westchester’s Solid Waste Commission.  Id., Exhibit  L; see also Id., Exhibit P, p. 

999; Id., Exhibit FF, 47. 

76. Spiezio refused to have his name listed on RBS’s license.  The purpose of R&S 

was not to go into business with RBS, but to serve as an entity in the event of a default by RBS.  

Id., Exhibit  P, p. 1003. 

E. The Spiezio Organization Enters Into A Consulting Agreement With Rogan 

Brothers Sanitation, Inc. 

77. Also as a part of the loan, RBS and Spiezio, as managing member of Spiezio 

Organization, LLC, entered into a consulting agreement whereby Spiezio Organization, LLC 

would provide business consulting to RBS to assist with the implementation of structural reforms 

and organization. Id., ¶ 17; see also Id., Exhibit O, 18-21; Id., Exhibit P, pp.  935-941; Id., 

Exhibit FF, p. 31.  

78. Spiezio Organization LLC provides consulting to services to many other clients.  

Id., ¶ 17; see also Id., Exhibit P, p. 932. 

79. By terms of the consulting agreement, RBS maintained complete authority in all 

corporate decisions. Id., ¶¶ 18-23; 26-27; see also Id., Exhibit O, 18-21. 

80. Spiezio did not control labor issues or employment matters nor was authorized to 

bind RBS because all decisions were subject to James Rogan’s approval. Id., ¶¶ 18-23; 26-27; 

see also Id., Exhibit O; Id., Exhibit FF, 103-104, 111. 

81. Spiezio did not negotiate collective bargaining agreements with RBS’s other 

unions, Local 456, IBT or Local 282, IBT nor did he administer the agreements on behalf of 

RBS. Id., ¶ 22. 
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82. Spiezio, in his capacity as a consultant with Spiezio Organization, LLC, spent his 

time in January 2011 to July 2011 observing how the waste management business worked, and 

observed RBS’s operational practices in terms of expenses and revenue, dispatching, types of 

vehicles used, and labor costs, i.e. overtime costs. Id., Exhibit O, pp. 1108-1111.  

83. Spiezio had no ownership, financial interest, control or responsibility in RBS, or 

any other entity that James M. Rogan may be affiliated with, including, but not limited to, ARJR 

Trucking Corp., ARJR Holding Company, Inc., Finne Bros. Carting, Inc., Finne Bros. Refuse 

Systems, Inc., Saw Mill Recovery Inc., Rogan RR, LLC, or Sprain Road Associates, Inc. Id., ¶ 

25; see also Id., Exhibit E. 

84. Howard Kassman testified at a hearing before the National Labor Relations Board 

(“NLRB”) that he was RBS’s Controller from in or around December 2010 until he became an 

employee of R & S in November 2011. Id., Exhibit  P, pp. 757-58; 992-993. 

84.1 In August 2011 he performed consulting work to R & S until he became an 

employee of R & S in November 2011. Id. 

85. Kassman testified at the NLRB hearing that his office originally was located at 

RBS’s yard at 1014 Saw Mill River Road in a trailer. Id., Exhibit P. p. 760. 

86. As a consultant to RBS, Spiezio requested that RBS relocate Kassman’s office to 

500 Mamaroneck Avenue, Harrison, New York 10528, where Spiezio Organization, LLC’s 

corporate office was located to freely discuss financial matters without interruptions from RBS’ 

employees. Id., Exhibit  P, Spiezio NLRB testimony, pp. 819; 993-994.  

87. Kassman moved his office items from the trailer to an office with its own walls at 

500 Mamaroneck Ave. Id., Exhibit P, pp. 760-761; see also Id., Exhibit FF, Spiezio Dep., p. 995. 
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88. Kassman’s office was on a different floor than where Spiezio Organization, LLC 

and R&S conducted business at 500 Mamaroneck Avenue. Id., Exhibit FF, Spiezio Dep., p. 189-

90.  

F. R&S Applies For A Permit From The Westchester Solid Waste Commission 

89. Bruce Berger, former Executive Director of the Westchester Solid Waste 

Commission, and Patricia O’Callahan, Deputy Director of the Westchester Solid Waste 

Commission, advised Spiezio that if R&S wanted its application for a permit to be expedited, 

R&S’s application needed to list an additional person with an existing permit, i.e. license, 

because of the Business Integrity review that needed to be approved. Id., Exhibit  P, Spiezio 

NLRB testimony, p. 1001; See also Id., Exhibit FF, Spiezio Dep., pp. 161, 165-166. 

90. On or around March 1, 2011, R&S submitted to the Westchester County Solid 

Waste Commission an application for a permit. Id., Exhibit  Q.  

G. Rogan Brothers Sanitation, Inc. Defaults On The Loan Issued By Pinnacle 

91. After Pinnacle and RBS agreed to the loan,  several issues concerning RBS’s 

financial condition came to light: RBS’s accountant underreported RBS’s sales tax by nearly 

$950,000; the benefit funds of Local 282, IBT and Local 456, IBT filed lawsuits seeking millions 

in unpaid contributions; and an RBS vendor secured a default judgment against Rogan Brothers 

in the amount of $253,584.41. Id., Exhibit R, 7;  see also Id., Exhibit S, 8-9; Id., Exhibit T 87-88; 

Id., Exhibit X, 813_Rogan 2603-2604; Id., Exhibit F, 813_Rogan 2592-2595; Id., Exhibit P, pp. 

1006-1010; 1083-1084. 

92. Pinnacle, in recognizing that RBS’s financial condition jeopardized its ability to 

obtain repayment of the loan notified Rogan that if the Westchester County Solid Waste 

Commission approved R&S’s application for a permit then there was a potential for Pinnacle to 

recoup the loan to avoid litigation. Id., Exhibit P, pp. 1011; see also Id., Exhibit R; Id., Exhibit S; 
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Id., Exhibit T; Id., Exhibit X, 813_Rogan 2603-2604; Id., Exhibit P, pp. 1083-1084; Id., Exhibit 

FF, Spiezio Dep, p. 201.  

93. The license approved by the Westchester Solid Waste Commission lists Spiezio 

as R&S’s sole owner.  Id., Exhibit II, 2492-2493; see also Id., Exhibit  P, pp. 1003-1005.  

94.  Pinnacle and RBS mutually agreed that RBS would not be able to repay the loan 

under any circumstances without causing them to completely go out of business. Id., Exhibit R; 

Id., Exhibit S; Id., Exhibit T; Id., Exhibit X, 813_Rogan 2603-2604, 813_Rogan 2592-2537; Id., 

Exhibit P, pp. 1009-1013.  

95. Both Pinnacle and RBS mutually agreed that instead of proceeding to litigation 

RBS would relinquish its right to the collateral it posted when it obtained the loan. Id. ¶ 29; see 

also Id., Exhibit K; Id., Exhibit P, Spiezio NLRB testimony, 1008-1013, 1136-1138; Id., Exhibit 

S; Id., Exhibit X, 813_Rogan2603-2604. 

96. On or about May 25, 2011, Pinnacle filed a UCC lien against the collateral 

previously posted by RBS. Id., ¶ 30; see also Id., Exhibit  H; Id., Exhibit P, Spiezio NLRB 

testimony, p. 1085. 

97. RBS did not surrender its roll off trucks because James Rogan needed them to 

continue to do business. Id., Exhibit FF, Spiezio Dep., pp 206. 

98. RBS surrendered two packer trucks, a front loader and a chase truck and not used 

in R & S’s operation. Id., Exhibit  FF,  Spiezio Dep., pp. 207; 209; 281.  

99. The equipment that Pinnacle took possession of was cross-collateralized and had 

liens against it by other entities such that Pinnacle did not have control over those assets pursuant 

to the UCC filing. Id., Exhibit P, Spiezio NLRB testimony, p. 1014. 
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100. Pinnacle did not take possession of customers that were under contract with RBS.  

Id., Exhibit P, Spiezio NLRB testimony p. 1020.   

100.1    RBS continued to service those contracts. Id.  

101. RBS did not post as collateral its customers located in New York City customers 

because R&S had not authority to operate within New York City Id., Exhibit K; see also, Id., ¶ 

33; see also Id., Exhibit P, 1138.   

102. James M. Rogan sent many RBS customers to his other company, A.R.J.R. 

Trucking Corp. Id., Exhibit P, p. 1022. 

103. RBS retained 80% of its equipment and vehicles. Id., ¶ 34; see also Id., Exhibit  P. 

Spiezio NLRB testimony, p. 1014. 

104. RBS did not surrender computers or office equipment. Id., Exhibit FF, p. 207.  

105. On or around July 31, 2011, RBS surrendered the collateral listed in Schedule A 

of the Security Agreement to Pinnacle, and Pinnacle accepted the collateral from RBS.  Id. ¶ 31; 

see also Id., Exhibit    U. 

106. In July 2011 Pinnacle assigned the collateral it obtained from RBS to R&S. Id., 

Exhibit  V; see also Id., Exhibit P, Spiezio NLRB testimony, p. 1097; Id., Exhibit FF, Spiezio 

Dep., p. 199. 

H. R&S Begins Operations In August 2011 

107. On August 1, 2011, R&S began operating its licensed waste removal business.  

Id., ¶  35; see also Id., Exhibit Y, 162-165; Id., Exhibit P, Spiezio NLRB testimony, pp. 1023, 

1044. 

108. R&S’s headquarters was located at 500 Mamaroneck Avenue, Harrison, New 

York 10528, which is the existing headquarters for Spiezio related entities. Id., Exhibit P, 

Spiezio NLRB testimony, pp. 994-995, 1038-1039. 
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109. R&S operated out of 1016 Saw Mill River Road, Yonkers, New York 10710. Id., 

Exhibit X, 813_Rogan 2603-2604; see also Id., Exhibit P, Spieizo NLRB testimony, pp. 1030, 

1033, 1074. 

110. R&S leased the yard in Yonkers from Leighton Construction Corp. for which 

R&S and RBS had no ownership interest in. Id., Exhibit Y, 94; see also Id., Exhibit pp. 1017, 

1074.  

111. [intentionally omitted].  

112. Spiezio runs R&S’s day to day operations himself.  Id., Exhibit FF, Spiezio Dep., 

pp. 149-150. 

113. R&S did not use RBS’s accountant.  Id., Exhibit FF, Spiezio Dep., pp. 143.  

114. [intentionally blank]. 

115. RBS was still in business when R&S began to operate. Id., Exhibit FF, Spiezio 

Dep. 148.  

James M. Rogan and RBS had no access to R&S’s Bank Accounts 

116. Spiezio is the only person authorized to bind R&S in all matters. Id., Exhibit P, 

Testimony of Key Bank witnesses and Spiezio from NLRB proceeding, pp. 597, 610, 615; 999-

1000, 1079-1080.  

117. Spiezio never authorized Rogan to be a signer on an R & S bank account. Id. ¶ 37.  

118. The appearance of James M. Rogan’s name was a mistake and Key Bank. Id., 

Exhibit  P, Tr. 566; 617-618. 

118.1     Key Bank would not have honored a transaction request from James Rogan. Id. 

119. William Randall, who handled the R&S account at Key Bank, never saw James 

M. Rogan’s name listed on an R&S bank account. Id., Exhibit P,  pp. 617; 619. 
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120. Spiezio could not confirm whether it was James Rogan’s signature on the card. 

Id., Exhibit  FF,  Spiezio Dep., p. 178.  

121. The signature cards from Key Bank listing Spiezio and James M Rogan on R&S’s 

account were corrected with an accurate document removing James Rogan’s name. Id., Exhibit  

P,  Key Bank witness testimony at NLRB, pp. 576-577; see also Id., Exhibit Y,  2662, 2664-

2665.  

122. KeyBank confirmed in a letter, dated October 3, 2011, that its records indicated 

Spiezio was the Managing Member of R&S, with no other members identified. Id., Exhibit Y, 

98. 

123. R&S also maintained a bank account at First NBC for which Spiezio was the only 

signer listed on the account. Id., Exhibit Y, 95.  

R&S Hires Employees 

124. Spiezio is the only person with authority to hire and fire at R&S.  Id., Exhibit  P, 

Spiezio NLRB testimony, p. 1026; see also Id., Exhibit FF, Spiezio Dep., p. 231. 

125. R&S advertised and hired personnel, including drivers, helpers, sales staff and 

administrative staff.  Id., Exhibit P, Spiezio NLRB testimony, pp. 1023-1028. 

126. RBS has its own office staff and controller.  Id., Exhibit P. Spiezio NLRB 

testimony, p. 1040. 

127. All R&S employees hired by R&S filled out applications and were interviewed 

and all approved by Spiezio. Id., Exhibit P, Spieizo NLRB testimony, pp. 1024- 1026. 

128. Employees hired by R & S were not members of Local 813. Id., ¶ 38; see also Id., 

Exhibit Y, 162-165; Id., Exhibit X, 813_Rogan 1249-1276. 
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129. Michael Vetrano, an employee of RBS at the time, submitted an application for 

employment to R&S. Id., Exhibit F; see also Id., Exhibit P, Spiezio NLRB testimony, pp. 1026-

1028, 1093; 1135. 

130. R&S did not hire Vetrano as a supervisor. Id., Exhibit F, 813_Rogan 2503; see 

also Id., Exhibit P, Spiezio NLRB testimony, p. 1027. 

131. Vetrano did not have authority to hire or fire or recommend discipline. Id., 

Exhibit  F, 813_Rogan 2503. 

132. Vetrano resigned from his employment at RBS at the end of July 2011.  Vetrano 

was never an officer, director, shareholder or account signature of Rogan, and had no authority to 

bind RBS. Id., Exhibit  F, 813_Rogan 2502-2504. 

133. Spiezio interviewed and hired Kassman for the position of Controller at R&S.  Id., 

Exhibit  P,  Kassman NLRB testimony, p. 790.  

134. There was no RBS financial information stored in the computer Kassman utilized 

for R&S. Id., Exhibit  P,  Kassman NLRB testimony, p. 814.  

135. No driver personnel information stored at R&S came from RBS, including DOT 

certificates, medical cards from R&S drivers. Id., Exhibit  P, Kassman NLRB testimony, pp. 

814-815.  

136. Kassman testified that the R&S used a different billing system than RBS used so 

there was no “transfer” of customer information to R&S. Id., Exhibit P, Kassman NLRB 

testimony, p. 773. 

137. No information on RBS’s assets or liabilities was transferred to R&S. Id., Exhibit  

P, Kassman NLRB testimony, p. 780. 
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138. Kassman did not perform work for any other entity owned by Spiezio. Id., Exhibit  

P, Kassman NLRB testimony, p. 792.  

139. Peter Ligouri, an employee of R&S, applied for a job at R&S as a driver. Id., 

Exhibit  P,  Spiezio NLRB testimony, pp. 1034. 

140. Spiezio interviewed Ligouri, and hired Ligouri as a driver. Id. 

141. Ligouri did not have the authority to hire, fire or discipline employees at R&S. 

Id., Exhibit F, 813_Rogan 2592-2595; see also Id., Exhibit P, Spiezio NLRB testimony, 1034. 

142. Ligouri did not have the right to direct employees to perform their jobs. Id., 

Exhibit  F, 813_Rogan 2592-2595; see also Id., Exhibit P, Spiezio NLRB testimony, p. 1035. 

R&S’s Operations 

143. R&S was forced to buy trucks and equipment to service customer accounts 

because much of the collateral RBS surrendered to Pinnacle, which then was assigned to R&S, 

was old, broken or in need of repair. Id., Exhibit X, 813_Rogan 2603-2604; see also Id., Exhibit 

F, 813_Rogan 2592-2595; Id., Exhibit P, Spiezio NLRB testimony, p. 1014; Id., Exhibit FF, 

Spiezio Dep., pp. 281-282. 

144. Further, James M. Rogan did not disclose at the time he surrendered the collateral 

to Pinnacle that several of RBS’s trucks were encumbered by loans and that the loans were of an 

amount greater than the value of the trucks. Id., Exhibit  FF,  Spiezio Dep., p. 86. 

145. R&S purchased its own vehicles holding the titles in R & S’s name only. Id., 

Exhibit W,    Exhibit W; see also Id., Exhibit P, Spiezio NLRB testimony, pp. 1029-1030, 1074. 

146. Spiezio is the sole guaranty of numerous bank loans taken by R&S leaving him as 

the sole guarantor of repayment. Id., Exhibit P, Spiezio NLRB testimony, pp. 1079-1081. 

147. R & S began its operations only servicing southern Westchester County. Id., 

Exhibit  FF,   Spiezio Dep. P. 148. 
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148. R & S used its own email address and fax number. Id., ¶ 41. 

148.1   RBS had a website and R & S did not. Id. 

149. R&S could not operate under RBS’s waste hauling permits. Id., Exhibit P, Spiezio 

NLRB testimony, pp. 999-1000. 

150. [intentionally omitted]. 

151. R & S employees did not operate the front loader that Rogan Brothers 

surrendered. Id., Exhibit FF, Spiezio Dep., p. 210. 

152. R & S serviced only 20% of customers that had been served by RBS. Id., Exhibit  

FF,  Spiezio Dep., 146. 

153. Through a subcontracting agreement, RBS agreed to run several of R&S’s 

customer routes due to the familiarity of the routes by RBS’s drivers. Id., Exhibit P,  Spiezio 

NLRB testimony, pp. 1041-044   

154. The subcontracting agreement ended in October 2011 due to objections from 

Local 813, IBT. Id., Exhibit  P, Spiezio NLRB testimoy,  p. 1044. 

155. R&S is not licensed to operate a transfer station. Id., Exhibit P,   Spiezio NLRB 

testimony, p. 1055.  

156. Rogan Brothers through Rogan RR, LL owned a transfer station. Id., Exhibit FF,   

Spiezio Dep, p. 191. 

157. R & S’s employees in 2011 were represented by Local 726, IUJAT. Id., ¶ 39. 

158. R&S did not pay RBS’s utilities. Id., Exhibit P, Spiezio NLRB testimony, p. 

1038. 

159. R&S does not pay James M. Rogan anything. Id., Exhibit P,  Spiezio NLRB 

testimony, p. 1051. 
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160. A form submitted by R & S to New York State is inaccurate (Id., Exhibit Ff, 

Spiezio Dep., p. 195) because Kassman incorrectly transposed Rogan Brothers information onto 

the registration form. Id., Exhibit  P,  Spiezio NLRB testimony, p. 1055. 

I.  Proceedings Before the National Labor Relations Board 

161. Between September 29 and November 22, 2011, Local 813, IBT (“Union”) filed 

five unfair labor practice charges against RBS and R&S. Id., ¶ 53; see also Id., Exhibit  G,  

Decision and Order issued by the NLRB, dated April 8, 2015, at *46. 

162. A trial was held before the National Labor Relations Board (“NLRB”) on August 

14, 2012, October 16, 17, 18, and 19, 2012, and January 11, 14, and 15, 2013. Id., Exhibit A, ¶ 

44. 

163. Among those whom testified at trial were Spiezio, James Troy (the Union 

president and a trustee of the Funds), Kassman, Dominick Gigilio (in-house auditor to the Funds 

who was also deposed in this case), Glen Zarr (an employee of the Funds in the collections 

department), two representatives of Key Bank, several former employees of RBS, and several 

employees of R&S at that time. Id., ¶ 53.  

164. The Union was represented by Jane Lauer Barker, Esq.  Id., ¶ 54. Ms. Barker 

represented the Funds in Rogan I, Rogan II, and Rogan III until she withdrew as counsel. Id., 

Exhibit A; Rogan III, Dkt #58; SDNY 12cv9651; SDNY 12cv3433. 

165. On June 17, 2013, the administrative law judge (“ALJ”) issued his Decision. Id., 

Exhibit  G, Rogan Bros. Sanitation, Inc., 2015 NLRB LEXIS 258, *46 (N.L.R.B. Apr. 8, 2015). 

166. On April 8, 2015 a three member panel of the NLRB issued its Decision and 

Order adopting the ALJ’s findings as modified in its Decision and Order. Id., at *1. 

167. The ALJ made conclusions of fact and law. Id., at *46-*190. 
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168. The three-member panel of the NLRB adopted the ALJ’s finding that the CBA 

was unenforceable because it was applied on a member’s only basis, i.e. its terms were applied 

only to employees who were members of the Union. Id., at *4, *146-*148, *164-*165. 

169. The three-member panel adopted the ALJ’s finding that R&S was neither the alter 

ego of nor the successor to Rogan Brothers. Id., at *1-*30. 

170. The three-member panel found that R&S and Rogan Brothers were a single 

employer from March 1, 2011 to the first week of October 2011. Id., at *30. 

171. On June 17, 2016, the United States Court of Appeals for the Second Circuit 

enforced the NLRB’s Decision and Order.  See R&S Waste Servs., LLC v. NLRB, 651 Fed. 

Appx. 34 (2d Cir. 2016) (summary order). 

J. The Trustees Have No Factual Basis Establishing Why This Action Was 

Commenced Against R&S And Spiezio 

1. Testimony of Paul Tillis, Trustee of the Funds 

172. Paul Tillis is a trustee of the Funds designated as an employer trustee of the Local 

27 Pension and the Local 813 Insurance Fund. Id., Exhibit GG, p. 22. 

173. Nicholas Orlando is a trustee of the Funds and owns a company called Sani-Pro 

that is engaged in residential and commercial garbage collection. Id., Exhibit  EE, p. 6, 8. 

174. Sean Campbell (“Campbell”) is the president of Local 813, IBT and has been so 

for the past 3 years. Id., Exhibit  BB, Campbell, p. 8.  

175. Campbell became a trustee of the Local 813 Pension and Severance Fund and the 

Insurance Fund in August 2000. Id., Exhibit BB,  Campbell, p. 11. 

176. Campbell was a member of the Funds collection subcommittee. Id., Exhibit  BB,  

Campbell, p. 14-15 
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177. The Funds office is located at 45-18 Court Square, Long Island City in 2004 and 

remains there. Id., Exhibit  DD,  Huang, p. 12. 

178. Local 813, IBT is located at the same office. Id., Exhibit  DD,  Huang, p. 12-13. 

179. The Trustees never saw the complaint in this case and had never seen the 

allegations in the Second Amended Complaint prior to the days they were deposed. Id., Exhibit  

GG,  Tillis, p. 9, 27. 245; Exhibit EE, Orlando, p. 37-38; 46; Exhibit BB, Campbell, 37. 

180. Tillis did not know if the Funds voted to commence litigation against R&S to 

pursue withdraw liability. Id., Exhibit  GG,  Tillis, p. 25. 

181. Tillis did not know Spieizo was being sued in his individual capacity.  Id., Exhibit  

GG,  Tillis p. 32. 

182. Tillis did not know that the Funds had filed litigation other than the instant 

litigation against Rogan Brothers for the collection of delinquent contributions. Id., Exhibit GG ,  

Tillis p. 65. 

183. Tillis did not know that the Funds had secured a default judgment in that other 

litigation that covers the period 2010-2011, which is also part of the same period of time the 

Funds seeks in this litigation. Tillis, p. 66 

184. Tillis did not know the basis for R&S’s liability.  Id., Exhibit GG,  Tillis p. 32. 

184.1.   Tillis did not know that R&S never signed a CBA with Local 813, IBT. Id. 

185. The trustees have no evidence nor are they aware of evidence to support the 

allegations against Spiezio as alleged in paragraph 106, 107 and 108 of the Second Amended 

Complaint for personal liability against Spiezio. Id., Exhibit  GG,  Tillis, p. 35; 71-73; Exhibit 

EE, Orlando 57-59, 64; Exhibit BB, Campbell, p. 54-55. 
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186. The trustees do not have any evidence nor have they seen evidence that supports 

the allegations in the Second Amended Complaint that R & S is the alter ego of Rogan Brothers 

or the successor to Rogan Brothers or a single employer with Rogan Brothers. Id., Exhibit GG, 

Tillis, 32; 48, 59; Exhibit EE, Orlando, 61-64; Exhibit BB, Campbell, 68-69. 

187. Orlando’s company subcontracts work to R&S and R&S subcontracts work to 

Orlando’s company. Id., Exhibit EE, Orlando, p. 26. 

188. Orlando never dealt with James Rogan when dealing with R&S. Id., Exhibit  EE,  

Orlando, p. 28 

189. Orlando held discussions with James Rogan in 2010 or 2011 to potentially 

purchase Rogan Brothers’ business.  Id., Exhibit  EE,  Orlando, p. 66. 

190. Orlando only spoke with James Rogan during the time Orlando was considering 

purchasing Rogan’s assets. Id., Exhibit  EE,  Orlando, p. 66-67. 

191. The trustees do not know whether the amounts sought for delinquent 

contributions in this case are accurate. Id., Exhibit  GG,  Tillis, 54; Exhibit EE, Orlando, 122, 

123-130; Exhibit BB, Campbell, 50, 93. 

192. Orlando and Campbell do not know whether the amount of withdrawal liability is 

accurate. Id., Exhibit  EE,  Orlando, 130; Exhibit BB, Campbell, 90-92. 

193. Tillis never saw the notice demanding withdrawal liability that is sought in this 

case. Tillis, 77. 

194. Tillis did not know whether Rogan Brothers is still operating. Tillis 48. 

195. The trustees have no firsthand knowledge of how R & S operates. Id., Exhibit  

GG,  Tillis, 10; Id., ¶  , Exhibit  BB,  Campbell, 102. 
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196. The Funds allege in paragraph 10 of the Second Amended Complaint that Rogan 

Brothers was a “a party to CBAs with Local 813 covering workers employed as drivers, helpers, 

mechanics, and welders and, thereby Rogan agreed to comply with and be abound by all of the 

provisions of the CBAs and Trusts. Id., Exhibit  A,  SAC, ¶ 10. 

197. Campbell did not know what collective bargaining agreements are referred to in 

paragraph 10 of the Second Amended Complaint. Id., Exhibit  BB,  Campbell, pp. 38-39. 

198. [intentionally omitted]. 

199. The trustees did not know that the recognition clause of the CBA between Rogan 

Brothers and Local 813, IBT had been modified in 2011. Id., Exhibit GG,  Tillis, 61, 68; Exhibit 

EE, Orlando 75-76; Exhibit BB, Campbell,  26. 

200. The trustees cannot identify whether an employee of Rogan Brothers performed 

work under the CBA between Rogan Brothers and Local 813, IBT. Id., Exhibit  GG,  Tillis, 10; 

53; 61-64; Exhibit EE, Orlando, 89-90; Exhibit BB, Campbell 81. 

201. Campbell does not know the name of any employees of Rogan Brothers. Id.,  

Exhibit  BB,  Campbell, p. 78. 

202. Campbell did not know who was performing work under the Local 813 CBA, the 

Local 282 CBA or the Local 456 CBA. Id., Exhibit  BB,  Campbell, 81. 

203. The trustees could not identify the employees of Rogan Brothers whom may have 

performed work under the CBA between Rogan Brothers and Local 813, IBT. Id., Exhibit  GG,  

Tillis, 53; 61-64; Exhibit EE, Orlando 82-83, 89-90; Exhibit BB, Campbell, 81. 

204. Tillis and Orlando did not know that Rogan Brothers was a signatory to collective 

bargaining agreements with Local 282, and Local 456, IBT. Exhibit GG, Tillis, 44. 
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205. The Funds are not entitled to contributions for work employees at Rogan Brothers 

performed that is listed in the CBA between Local 456, IBT and Rogan Brothers. Id., Exhibit  

EE,  Orlando, p. 78-79. 

206. The Trustees do not know how the Funds would know whether an employee 

performed work under the three collective bargaining agreements Rogan Brothers was a 

signatory to with Local 813, IBT, Local 282, IBT and Local 456, IBT. Id., Exhibit GG, Tillis, 

61- 64; Exhibit EE, Orlando 89-90; Exhibit BB, Campbell, 81, 91. 

207. James Troy was Local 813, IBT’s business agent for Rogan Brothers while 

Trustee Campbell was the vice president. Id., Exhibit  BB, Campbell, 17-18 

208. It was Troy’s obligation to ensure that employees became members of Local 813. 

Id., Exhibit  BB,  Campbell, p. 81-82. 

209. Troy was a trustee to the Funds in 2010, 2011 and 2012. Id., Exhibit BB, 

Campbell, p. 98. 

210. [intentionally omitted] 

211. Campbell did not know what efforts Local 813 made to ensure that all employees 

of Rogan Brothers were members of Local 813. Id., Exhibit  BB,  Campbell, p. 81. 

212. Campbell does not know the members of Local 813 that were employed at Rogan 

Brothers. Id., Exhibit  BB,  Campbell, 47. 

213. James Troy was either voted out or was fired as the Local 813, IBT president. Id., 

Exhibit  EE,  Orlando, p. 42 

214. The Funds are not entitled to contributions for individuals who are not members 

of the union. Id., Exhibit  GG,  Tillis, p. 22. 
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215. The Funds are not entitled to contributions for the time employees at Rogan 

Brothers spent on work that was not covered under the Local 813 CBA. Id., Exhibit BB,  

Campbell, p. 49 

216. Orlando did not know what information Local 813, IBT union provided to the 

trustees regarding Rogan Brothers. Id., Exhibit  EE,  Orlando, p. 75 

217. Orlando could not tell from the recognition clauses of the CBAs Rogan Brothers 

signed with Local 282, Local 456 and Local 813 what geographical areas Rogan Brothers 

operated. Orlando did not know who would have that information. Id., Exhibit  EE,  Orlando, p. 

82-83 

218. For the year 2011, the Funds are not entitled to contributions for employees who 

performed work in Northern Westchester County and that the Funds was entitled just for 

contributions for the ten chauffeurs in southern Westchester.  Id., Exhibit  EE,   Orlando, p. 86 

219. Orlando and Campbell do not know the basis for the Funds determining that 

Rogan Brothers ceased having an obligation to the Funds to trigger withdrawal liability.  Id., 

Exhibit  EE,  Orlando, 107, 111; Exhibit BB, Campbell, 97. 

220. Local 813 made no effort to have Rogan Brothers sign a CBA in 2012 through 

2016. Id., Exhibit  BB,  Campbell, p. 84-85.  

221. Campbell could not recall what efforts were taken to determine whether Rogan 

Brothers was out of business. Id., Exhibit  BB,  Campbell, p. 85. 

222. Campbell does not know if Local 813 walked away from the shop after reviewing 

James Rogan’s affidavit to the NLRB from April 2012. Id., Exhibit  BB,  Campbell, pp. 85-86. 
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223. The Trustees do not know if the withdrawal liability amount sought against R&S 

includes amounts for employees who were performing work under the CBA between Local 282, 

IBT and Rogan Brothers. Id., Exhibit  EE,  Orlando, p. 99; Exhibit BB, Campbell 91. 

224. Orlando is unsure if withdrawal liability would have been triggered if Rogan 

Brothers continued to perform work under the Local 813 CBA after the withdrawal liability date. 

Id., Exhibit EE, p. 110. 

225. Checks from the NLRB trial from ARJR’s bank account were produced in this 

litigation. Id., Exhibit  Y, 2494-2537. 

226. A check dated November 8, 2012 is paid to the order of Rogan Brothers 

Sanitation in the amount of $10,000 and an indecipherable cent amount. Id., 2504. Checks 

payable to RBS deposited into ARJR’s account. Id., 2516. 

227. [intentionally omitted]. 

228. [intentionally omitted]. 

229. An ARJR check dated February 28, 2012 is payable to the Solid Waste 

Commission in the amount of $25,000.00 and has what appears to be the name James Rogan 

listed in the signature block. Id., Exhibi Y,  Bates 2494. 

230. The Funds produces a document dated January 20, 2011 from “Dagmar” and 

another page dated January 21, 0211 referencing Charles Morell and Michael Santini wherein 

there is reference to the Funds agreeing that Rogan Brothers did not have to pay insurance 

contributions from the employees’ start dates with Rogan Brothers until August 20, 2010. Id., 

Exhibit  X,  Bates 1675 and 1656. 

Case 1:12-cv-06249-ALC-HBP   Document 169   Filed 06/27/17   Page 29 of 48



30 

 

231. Orlando did not know if the Funds were seeking payment for insurance 

contributions for Morell and Sanitini that were referenced in the two documents. Id., Exhibit  EE,  

Orlando, p. 119. 

232. Orlando never saw a Funds audit of Rogan Brothers and did not know if an audit 

was conducted. Id., Exhibit  EE,  Orlando, p. 122. 

233. [intentionally omitted]. 

The Funds’ Administrator and Auditor cannot substantiate the Funds Claims. 

234. Sharon Huang (“Huang”) is the Funds Administrator. Id., Exhibit  DD,  Huang,  

235. Huang’s role is to supervise and monitor the day-to-day Trust Fund operation. Id., 

¶  , Exhibit  DD,  Huang, pp. 27-28. 

236. Huang oversees several departments at the Funds, including, contributions 

receivable, insurance benefit department, pension benefit department, collection department, 

payroll auditor department. Id., Exhibit  DD,  Huang, pp. 11. 

237. Huang saw the Second Amended Complaint for the first time the day before she 

was deposed. Huang, p.6. 

238. Huang does not know whether there is evidence to support the allegations in the 

Second Amended Complaint that appear in paragraph 106-108 that pertains to Spiezio’s alleged 

individual liability. Id., Exhibit  DD,  Huang, pp. 26-27; 93. 

239. Huang did not speak with any employee of the Funds to determine whether there 

was evidence to support the allegations that appear in paragraph 106-108 of the Second 

Amended Complaint. Id., Exhibit  DD,  Huang, pp. 26-27. 
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240. Huang did not know if there is evidence to support the allegation at paragraph 135 

of the Second Amended Complaint, that R&S is the successor corporation of Rogan Brothers 

and is liable in the amount of $926,095. Id., Exhibit  DD,  Huang, p. 29. 

241. Huang did not know if there is evidence to support the allegation at paragraph 137 

of the Second Amended Complaint, that R&S is the alter ego of or the single employer with 

Rogan Brothers and she never spoke to Glenn Zarr or any other employee at the Funds to 

determine whether there was evidence to support the allegation. Id., Exhibit  DD,   Huang, p. 29. 

242. Huang did not know if any employees of the Funds spoke to any person at Rogan 

Brothers to determine the accuracy of the Funds’ calculations of delinquent contributions that is 

sought here.  Id., Exhibit DD,  Huang, p. 82 

243. Huang did not know whether an audit was conducted in relation to the default 

judgment the Funds obtained in 12-cv-3433. Id., Exhibit  DD,  Huang, 61-62. 

244. Dominick Giglio (“Giglio”) became the Funds’ in-house auditor in late 2011 or 

early 2012. Id., Exhibit  CC,  Giglio p. 8. 

245. Giglio replaced the prior auditor, Gil Hodes. Id., Exhibit  CC,  Giglio, p. 9.  

246. Gil Hodes audited Rogan Brothers prior to Giglio becoming an auditor for the 

Funds for the period of 2007-2009. Id., Exhibit  CC,  Giglio, p. 34; Exhibit X, 813_Rogan_2966-

2991. 

247. Giglio is the only in house auditor. Id., Exhibit  CC,  Giglio, p. 10. 

248. Giglio does not have information to support the allegations in paragraph 106, 107 

and 108 of the Second Amended Complaint. Id., Exhibit  CC,  Giglio, pp. 105-106. 
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A. The 2007-2009 “revised audit” has no basis in fact. 

249. Huang never asked her subordinates to perform an audit of Rogan Brothers. Id., 

Exhibit  DD,  Huang, p. 36. 

250. Huang does not review audits when they are completed and does not determine 

whether they are accurate. Id., Exhibit  DD,  Huang, p. 89. 

251. Huang does not know who the members of Local 813 were at Rogan Brothers. 

Id., Exhibit  DD,  Huang, p. 88. 

252. Huang did not know whether Rogan Brothers had collective bargaining 

agreements with other unions. Id., Exhibit  DD,  Huang, p. 31. 

253. Huang identified the recognition clause of the CBA between Rogan Brothers and 

Local 813 effective December 1, 2005 through November 30, 2008 as defining the work covered 

by the CBA. Huang, p. 34. The CBA did not include the Memorandum of Agreement of January 

2011 modifying the recognition clause. Id., Exhibit LL,  813_Rogan_1-58. 

254. [intentionally omitted] 

255. The Funds produced in discovery a letter to Rogan Brothers dated December 27, 

2012 enclosing “the revised report of the audit conducted by the Funds of Rogan Brothers 

Sanitation, Inc. for the period January 1, 2007 through December 31, 2009.  Id., Exhibit  X,  

813_Rogan_131-137. 

256. Giglio’s described the auditing process as setting up a folder that would include 

the CBA, then compile amounts that were billed to the particular company and what’s been paid;  

he then sends an audit engagement letter and give the employer “x” period of time to respond 

with a date to commence the audit; and then he makes a field visit to obtain the documents 

requested in the engagement letter. Id., Exhibit  CC,  Giglio, p. 22. 
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257. Giglio requests payroll be available when he visits the employer along with NYS 

45 documents showing the payroll on a quarterly basis and W-2s. Id., Exhibit  CC,  Giglio, p. 23-

24. 

258. Giglio would ask the representative of the company at the onsite visit the names 

of people he did not recognize. Id., Exhibit  CC,  Giglio, p. 25. 

259. The Funds do not seek contributions for people who are not members of Local 

813, IBT. Id., Exhibit  CC,  Gigilio, 29. 

260. Giglio did not perform an audit of Rogan Brothers. Id., Exhibit  CC,  Giglio, p. 

32. 

261. In the end of 2012, Giglio was asked by Jane Barker (the Funds’ counsel at the 

time) to revise the audit Gil Hodes performed for the 2007-2009 period. Id., Exhibit  CC,  Giglio, 

p. 36, 41, 45-46. 

262. When revising the 2007-2009 audit, Giglio did not see any documentation about 

the type of work that employees actually performed for Rogan Brothers but relied upon the NYS 

45 that listed job titles alongside names that were affixed by Gil Hodes. Id., Exhibit  CC,  Giglio, 

p. 37-39. 

263. Giglio did not know whether the schedule of contributions for 2007 and 2008 

with Hodes’ handwritten notations on them contained accurate information. Id., Exhibit  CC,  

Giglio, p. 97-98; 813Funds 3019. 

264. [intentionally omitted]. 

265. Giglio did not know that Rogan Brothers was a signatory to collective bargaining 

agreements with Local 456, IBT and Local 282, IBT until he was deposed in this case. Id., 

Exhibit  CC,  Giglio, p. 40. 
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266. Hodes never told Giglio that Rogan Brothers employees were represented by 

other unions in addition to Local 813, IBT. Id., Exhibit  CC,  Giglio, p. 80. 

267. Giglio did not refer to the recognition clause of the Local 813, IBT CBA with 

Rogan Brothers when he conducted the revised calculation. Id., Exhibit  CC,  Giglio, p. 46. 

268. Giglio did not know that there were employees of Rogan Brothers represented by 

other unions when he revised the calculation of 2007-2009. Id., Exhibit  CC,  Giglio, p. 80. 

269. Giglio did not speak to any employees of Rogan Brothers when he issued the 

revised calculation to Rogan Brothers via his letter dated December 27, 2012 that stated 

$780,085.98 in contributions was owed. Id., Exhibit  CC,  Giglio, pp. 48-49;57. 

270. Giglio did not conduct any inquiry regarding the employees’ names that appear in 

the revised calculation to determine whether the only work they performed was work covered by 

the Local 813, IBT CBA with Rogan Brothers. Id., Exhibit  CC,  Giglio, p.  49. 

271. Giglio never checked the membership cards of Local 813, IBT for employees of 

Rogan Brothers when he calculated contribution amounts. Id., Exhibit  CC,  Giglio, p. 29. 

272. Giglio prepared handwritten notes relating to revising the Hodes audit for 2008 

and did not speak with any person to determine the accuracy of the information that appears in 

his notes. Id., Exhibit  CC,  Giglio, p. 66; Exhibit X, 813_Rogan_2693-2701. 

273. Giglio prepared handwritten notes relating to revising the Hodes audit for 2009 

and 2010 and did not speak with any person to determine the accuracy of the information that 

appears in his notes. Id., Exhibit  CC,  Giglio, p. 66; Exhibit X, 813_Rogan_2721-2727; 

813_Rogan_2765-2771. 

274. Jane Barker made assumptions for the revised audit of 2007-2009. Id., Exhibit  

CC,  Giglio, p. 72. 

Case 1:12-cv-06249-ALC-HBP   Document 169   Filed 06/27/17   Page 34 of 48



35 

 

275. Giglio was not aware of any arrangement regarding the insurance contributions 

for Charles Morell and Michael Santini when he conducted his revisions to the Hodes audit of 

2007-2009. Id.,  Exhibit  CC,  Giglio, p. 89. 

276. The 2007-2009 revised calculations would need to be changed to reflect the 

arrangement with Charles Morell and Michael Santini. Id., Exhibit  CC,  Giglio, p. 90. 

277. It is possible that some of the employees listed in the revised audit were doing 

work that was not covered by the Local 813, IBT CBA. Id., Exhibit  CC,  Giglio, p. 50. 

278. Huang never saw the Funds’ letter to Rogan Brothers dated December 27, 2012 

enclosing a “revised report of the audit” for January 1, 2007 through December 31, 2009 

showing an amount owed of $780,085.98. Id., Exhibit  DD,  Huang, p. 42. 

279. Huang did not know if the amounts listed in the audit were accurate. Id., Exhibit  

DD,  Huang, p. 43. 

280. Huang did not know if any of the individuals listed in the audit performed work 

covered by the Local 813 CBA with Rogan Brothers. Id., Exhibit  DD,  Huang, p. 43-44. 

281. Huang does not know what information the auditor reviews in calculating the 

amount of delinquent contributions. Id., Exhibit  DD,  Huang, p. 55. 

282. Huang did not know whether Rogan Brothers had collective bargaining 

agreements with other unions. Id., Exhibit  DD,  Huang, p. 31. 

283. Huang identified the recognition clause of the CBA between Rogan Brothers and 

Local 813 effective December 1, 2005 through November 30, 2008 as defining the work covered 

by the CBA but the CBA shown did not include the Memorandum of Agreement of January 

2011 modifying the recognition clause. Id., Huang, p. 34; see also Exhibit  LL,  813-Rogan_1-

58. 
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284. [intentionally omitted]. 

285. Huang did not know whether the amount of $203,425.03 listed in the settlement 

agreement between the Funds and Rogan Brothers was accurate nor did she know who made the 

calculation or who would know if it was accurate. Id., Exhibit  DD,  Huang, p. 59; Exhibit X. 

813_Rogan_118-124. 

286. Huang does not know any names of any employee of Rogan Brothers that 

performed work covered by the CBA. Id., Exhibit  DD,  Huang, p. 35; 82. 

287. Huang never saw the Funds’ letter to Rogan Brothers dated December 27, 2012 

enclosing a “revised report of the audit” for January 1, 2007 through December 31, 2009 

showing an amount owed of $780,085.98. Id., Exhibit DD, Huang, p. 42. 

288. Non-party Local 282 Trust Funds produced their audit of Rogan Brothers for the 

period of May 2007 through September 25, 2009 that lists the “books and records seen”:  

Weekly Paychex P/R reports (for 282, 813 and 456 drivers), Form NYS45’s, 

941’s, W-2’s, 1120s, Local 282 Weekly Remittance Reports and Local 813 

Monthly Remittance Reports and General Ledger.  

 

Id., Exhibit  Z,  282Funds000070-72. 

 

B. The 2010-2011 alleged delinquent contribution calculation is pure 

speculation. 

 

289. The Funds issued a letter to Rogan Brothers dated June 21, 2013 enclosing “the 

estimated audit findings on behalf of Rogan Brothers Sanitation, Inc. for the period of January 1, 

2010 through December 31, 2011.” Id., Exhibit X,  813_Rogan_758-761. 

290. Huang never asked her subordinates to perform an audit of Rogan Brothers. Id., 

Exhibit  DD,  Huang, p. 36. 

291. Huang does not review audits when they are completed and does not determine 

whether they are accurate. Id., Exhibit  DD,  Huang, p. 89 
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292. Giglio did not conduct an audit of Rogan brothers for January 2010 to December 

2011. Id., Exhibit  CC,  Giglio, 32; 58-59. 

293. Instead, Giglio prepared calculations of Rogan Brothers for January 1, 2010 to 

December 31, 2011. Id., Exhibit  CC,  Giglio, 51-53. 813_Rogan_758-762. 

294. Giglio sent a letter dated January 31, 2012 to Rogan Brothers requesting to 

schedule an in-person visit to conduct an audit that listed several categories of documents to have 

available to conduct the audit. Id., Exhibit  X,  813_Rogan_127. 

295. Huang did not know whether an audit was conducted that was requested in 

Giglio’s letter dated March 1, 2012. Id., Exhibit  DD,  Huang, p. 79; Exhibit X, 813_Rogan_129-

130. 

296. Giglio did not visit Rogan Brothers in preparing the audit. Id., Exhibit  CC,  

Giglio, pp. 51-52. 

297. Giglio prepared the audit based on documents given to him by Jane Barker, The 

Funds’ previous counsel. Id.,  Exhibit  CC,  Giglio, p. 53. 

298. Giglio did not know where Barker got the information from. Id., Exhibit  CC,  

Giglio, p. 70. 

299.  The information given to him by Barker was incomplete. Id., Exhibit  CC,  

Giglio, p. 53. 

300. Giglio did not review Rogan Brothers’ tax returns or relevant job descriptions in 

preparing the audit. Id., Exhibit  CC,  Giglio, p. 54. 

301. Giglio did not know whether the employees listed in the 2010-2011 calculation 

performed work covered under the Local 813, IBT CBA with Rogan Brothers. Id., Exhibit  CC,  

Giglio, p. 55.  
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302. Giglio did not know that employees of Rogan Brothers were represented by other 

unions. Id., Exhibit  CC,  Giglio, p. 80.  

303. Giglio did not know for a fact that John Cunningham performed work covered 

under the Local 813, IBT CBA for the entirety of a particular week in January 2010. Id., Exhibit  

CC,  Giglio, p. 56-57. 

304. Giglio did not speak with James Troy or any employee listed in the January 2010 

to December 2011 audit to determine the accuracy of the hours and dollar amounts listed in the 

audit. Id., Exhibit CC,  Giglio, p. 57. 

305. Giglio did not know there was a Memorandum of Agreement of January 2011 

modifying the recognition clause of the Local 813, IBT CBA with Rogan Brothers prior to his 

deposition in this case. Id., Exhibit CC,  Giglio, p. 58. 

306. Giglio did not take into account the Memorandum of Agreement’s modification 

of the CBA’s recognition clause when he prepared the audit of January 2010 to December 2011. 

Id., Exhibit  CC,  Giglio, p. 75. 

307. Giglio does not know who at the Funds made the determination that Rogan 

Brothers had ceased having an obligation to the Funds. Id., Exhibit CC,  Giglio, p. 64-65. 

308. Giglio made assumptions in calculating the amounts for 2010. Id., Exhibit  CC,  

Giglio, p. 71. 

309. Jane Barker made assumptions for the 2010-2011 calculations. Id., Exhibit  CC,  

Giglio, p. 72. 

310. Giglio testified that the NYS 45 for 2010 and the first three quarters of 2011 for 

Rogan Brothers that Giglio used to calculate contributions for 2010-2011 were given to him by 

Jane Barker. Id., Exhibit  CC,  Giglio, p. 74-75; 83. 
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311. Giglio did not know where she got that information from. Id., Exhibit  CC,  

Giglio, p. 85. 

312. For the 2011 calculation to be more than an estimate Giglio needed all four 

quarters of wage and hourly details. Id., Exhibit  CC, Giglio, p. 88. 

313. Giglio did not identify the definition of covered work he utilized in preparing the 

2010-2011 calculations but rather based the calculations from Hodes’s 2007-2009 audit. Id., 

Exhibit  CC,  Giglio, p. 76. 

314. Giglio’s handwrote his findings for five employees for inclusion the 2011 

calculations but did not speak to anyone to determine the accuracy of the information he 

recorded. 813Funds 2817; Id., Exhibit  CC,  Giglio, p. 81-82. 

315. Giglio did not speak with any employee to determine the accuracy of the 

information he reviewed nor did he speak with James Troy or any employee of Rogan Brothers 

to determine the accuracy of the information. Id., Exhibit  CC,  Giglio, p. 84. 

316. The 2011 calculation was an estimate. Giglio, p. 86. Giglio never physically went 

to Rogan Brothers to perform an audit. Id., Exhibit  CC,  Giglio, p. 100. 

317. Giglio never considered the location which a driver operated from when he 

prepared his calculations of Rogan Brothers for the 2010-2011 calculation. Id., Exhibit  CC,  

Giglio, p. 100. 

318. No one had ever identified to Giglio which employees at Rogan Brothers were 

members of Local 456. Id., Exhibit  CC,  Giglio, p. 87. 

319. Giglio’s calculations for 2010 were based on payroll earnings from Rogan 

Brothers and no other documents.  The payroll earnings were provided by Jane Barker. Id., 

Exhibit  CC,  Giglio, p. 94. 
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320. Giglio received information for the 2011 calculation from Jane Barker and not by 

speaking with any employee of Rogan Brothers. Id., Exhibit  CC,  Giglio, p. 88. 

321. The Funds produced a document entitled 2011 Annual State W-2 Reconciliation 

for Rogan Brother for which Giglio could not identify employees who were members of Local 

813 or Local 282. Id., Exhibit  CC,  Giglio, p. 92; Exhibit X, 813_Rogan_ 2859-2867. 

322. [intentionally omitted].  

323. Giglio relied upon Hodes annotations to the Rogan Brothers NYS 45S from 2007-

2009 for whether helpers were included in 2010-2011 audit he prepared. Id., Exhibit  CC,  

Giglio, p. 95-96. 

324. Giglio never determined the location which a driver operated from whether it be 

out of Yonkers or Bedford. Id., Exhibit  CC,  Giglio, p. 96. 

325. Giglio stated in his handwritten notes when he prepared the 2010-2011 

calculations that the Funds was “not able to confirm” that Angrisani, DeRuggerior, Mattei, 

Mercado, Sabatini and Smith “actually worked the number of weeks” the calculation’s 

assumptions were based upon. Id., Exhibit  X,  813_Rogan_2769. 

326. Giglio stated in his handwritten notes when he prepared the 2010-2011 

calculations with respect to Joseph Fasce that “Jane made assumption that he worked only ½ of 

the year in 2010.” Id., Exhibit  X,  813_Funds_ Rogan 2765. 

327. ARJR check activity shows Alfred Colaizzi and Andrew Head receiving checks 

towards the end of December 2011. Id., Exhibit Y,  2532- 2533.  

328. The checks issued from ARJR’s bank account with the name James Rogan 

appearing in the signature bloc. Id. The individuals appear on Rogan Brothers’s 2011 ADP W-2 
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Reconciliation (Id., Exhibit  X,  813_Rogan_448-450) and also on Giglio’s 2011 calculations 

(Id., Exhibit  X,  813_Rogan_761).   

329. Huang never saw the CBA’s Memorandum of Agreement of January 2011. Id., 

Exhibit  DD,  Huang, p. 37-38. 

330. Huang never saw the Funds letter to Rogan Brothers dated June 21, 2013 that 

included an audit for the amount owed of $591,092.39. Id., Exhibit  DD,  Huang, p. 38. 

331.  Huang did not discuss the letter with Giglio, the author of the letter. Id., Exhibit  

DD,  Huang, p. 38. 

332. Huang did not know prior to her deposition that the amount the Funds was 

seeking was $591,092.39. Id., Exhibit  DD,  Huang, p. 38. 

333. Huang had never seen the audit included in the June 21, 2013 letter regarding the 

years 2010 and 2011 prior to her deposition in this case. Id., Exhibit  DD,  Huang, p. 39.  

334. Huang does not know whether the amounts are accurate. Id., Exhibit  DD,  

Huang, p. 39. 

335. Huang did not know whether any of the names listed in the calculations included 

in the June 21, 2013 letter performed work covered under the CBA with Local 813; she did not 

know who would know that information and did not know whether those people performed work 

under any other CBA that Rogan Brothers was signatory to. Id., Exhibit  DD,  Huang, p. 40. 

336. Huang did not know if any of the delinquent contributions amounts sought by the 

Funds were accurate nor did she know the names listed in the audit or whether those individuals 

performed work under the CBA; she also did not know who would know any of that information. 

Id., Exhibit  DD,  Huang, pp. 40-42. 

Case 1:12-cv-06249-ALC-HBP   Document 169   Filed 06/27/17   Page 41 of 48



42 

 

337. Huang did not know if any employees of the Funds spoke to any person at Rogan 

Brothers to determine the accuracy of the Funds’ audit findings. Id., Exhibit  DD,  Huang, p. 82. 

338. Huang does not know who the members of Local 813 were at Rogan Brothers. 

Id., Exhibit  DD,  Huang, p. 88. 

339. Huang did not know whether the amounts sought for delinquent contributions and 

withdrawal liability listed in the Funds’ First Amended Rule 26(A)(1) Initial Disclosures were 

accurate and did not know who would know if they were accurate. Id., Exhibit  DD,  Huang, pp. 

56-58. 

340. The Funds list the amounts they are seeking in this action in their Third Amended 

Responses to Interrogatories. Id., Exhibit JJ, 813 Funds’ Third Amended Responses to 

Interrogatories. 

341. Huang testified that the amounts listed in the Third Amended Responses to 

Interrogatories are the same listed in the Funds First amended Initial Disclosures. Id., Exhibit  

DD,  Huang, 95. 

342. John Cunningham, an employee at Rogan Brothers in 2010 and 2011, appears on 

Giglio’s calculations for 2010 and 2011. Id., Exhibit  X,  813_Rogan_760-761. 

343. The Local 456 Trust Funds produced remittance reports for 2010 and 2011 

showing reported hours of work for the same period of time that the Funds is claiming John 

Cunningham worked hours covered under the Local 813, IBT CBA with Rogan Brothers. Id., 

Exhibit  AA, pp. AA-15-26, AA-28-36. 

C. There is no basis for Withdrawal Liability to be Assessed. 
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344. The Funds produced two letters addressed to RBS at its P.O. Box 1076, Yonkers, 

NY 10703 claiming withdrawal liability was owed to the Local 813 and Local 1034 Severance 

and Retirement Fund and the Local 813 Pension Trust Fund. Id., Exhibit  X,  813_Rogan_59-85. 

345. The Funds did not serve R&S a notice of withdrawal liability. Id., Exhibit  JJ, p. 

7.  

346. The collection department makes the determination when an employer has 

completely withdrawn. Id., Exhibit  DD,  Huang, p. 84. 

347. The collection department made the determination that Rogan Brothers ceased to 

have an obligation to contribute under the Local 813 Pension Plan. Id., Exhibit  DD,  Huang, 49. 

348. Huang does not remember any facts that were used by the Funds to determine that 

Rogan Brothers had completely withdrawn from the Funds. Id., Exhibit  DD,  Huang, p. 85. 

349. Huang does not know who at the Funds determined that Rogan Brothers ceased 

having an obligation to contribute to the Local 813 and Local 1034 Severance and Retirement 

Trust Fund Plan as stated in those funds’ letter to Rogan Brothers dated September 10, 2012. Id., 

Exhibit  DD,  Huang, p. 54. 

350. Huang does not know why December 2011 was the date the Funds designated as 

the date when Rogan Brothers’ obligation to contribute to the Funds ceased. Id.,Exhibit  DD,  

Huang, p. 49. 

351. Giglio does not know whether the withdrawal liability amounts of $877,498 and 

$48,597 are accurate. Id., Exhibit  CC,  Giglio, p. 62-64. 

352. The Funds’ actuary performs the calculation for withdrawal liability. Huang, p. 

45.  
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353. The Funds did not know the information the actuary used to determine the 

withdrawal liability amount. Id., Exhibit  DD,  Huang, p. 50.  

354. Huang does not know if the withdrawal liability calculation incudes all employees 

who worked at Rogan Brothers. Id., Exhibit  DD,  Huang, p. 50. 

355.  Huang does not know if the employees included within the calculation for 

withdrawal liability all performed work covered by the CBA between Local 813, IBT and Rogan 

Brothers. Id., Exhibit  DD,  Huang, p. 50. 

356. Huang could not remember what information the Funds provides to the actuary to 

calculate the withdrawal liability amount. Id., Exhibit  DD,  Huang, p. 51. 

357.  Huang could not remember if she sought to determine the accuracy of the 

withdrawal liability amount. Id., Exhibit  DD,  Huang, pp. 51-52. 

358. Huang could not remember if she reviewed any documents to determine whether 

the withdrawal liability amount was accurate nor did she remember if she spoke with anyone at 

the Funds to determine the accuracy. Id., Exhibit  DD,  Huang, p. 51. 

359. Huang did not know whether the withdrawal liability amount of $48,597.00 was 

accurate. Id., Exhibit  DD,  Huang, p. 54. 

360.  Huang does not know what information was used to calculate the withdrawal 

liability amount. Id., Exhibit  DD,  Huang, p. 54. 

360.1   Huang does not know what employees were considered in calculating the  

amount. Id. 
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361. Huang does not know the calculation that is performed to determine withdrawal 

liability amount listed in the September 10, 2012 Local 813 Pension Trust Fund letter to Rogan 

Brothers stating the amount owed is $877,498.00. Id., Exhibit  DD,  Huang, p. 45. 

362. Huang does not review the actuary’s withdrawal liability to determine if they are 

accurate and does not know who does. Id., Exhibit  DD,  Huang, p. 90. 

363. There are two categories for which the Funds will declare a contributing employer 

to have withdrawn from the Funds thereby triggering withdrawal liability. Id., Exhibit  X,  

813_Rogan 1202-1222. 

364. Huang could not identify which of the two categories that triggers withdrawal 

liability that Rogan Brothers fell into that served as the basis for the Funds declaring that Rogan 

Brothers had withdrawn from the Funds. Id., Exhibit  DD,  Huang, p. 83. 

365. Local 813, IBT notified Rogan Brothers in a letter dated September 29, 2011 that 

it intended to modify and amend the collective bargaining agreement that was set to expire on 

November 30, 2011. Id., Exhibit  Y, 2668. 

366. In a letter dated June 8, 2012 from Rogan Brothers to Local 813, IBT, wherein 

Rogan Brothers states, “this is my second request regarding my desire to move forward and 

negotiate a new collective bargaining agreement.” Id., Exhibit  Y, 2654. 

367. Local 813, IBT, in its letter to Rogan Brothers dated June 25, 2012 signed by 

James Troy as president, states that “Local 813 still represents your employees and accepts your 

offer to negotiate” and then provides dates to meet. Id., Exhibit  Y,   2670. 

368. Local 813, IBT, in its letter to Rogan Brothers, dated July 12, 2012 signed by 

James Troy, offers to meet with Rogan Brothers on July 27, 2012 and further states, “please 
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provide the Union with a list of employees and addresses, doing covered work to include 

classification, job title, dates of hire and current wage rate. Id., Exhibit  Y,  2672. 

369. Huang could not remember if the Funds undertook any action to determine 

whether, in fact, Rogan Brothers had completely withdrawn. Id., Exhibit  DD,  Huang, p. 86. 

370. Huang did not know whether the Funds performed an analysis of whether ERISA 

Sec. 4207 applies to Rogan Brothers. Id., Exhibit  DD,  Huang, p. 87. 

371. The Local 282 fringe benefit funds produced a document in response to subpoena 

served by R&S and Spiezio entitled “Local 282 Trust Funds – Employer Work History Rpt” that 

lists hours of work for employees starting in 2008 and continuing to April 2013. Id., Exhibit  Z, 

282Funds000062-69.   

372. Local 282 Trust Funds produced a document entitled “Audit Worksheet Control 

Information” for the period September 26, 2008 through June 27, 2011 that lists “James Rogan 

as 100% shareholder” and that Rogan Brothers has “non-signatory affiliates” of ARJR Trucking 

Corp., Saw Mill Recovery, Inc., Sprain Road Associates Inc., Finne Brothers Refuse Systems, 

Inc.” Id., Exhibit  Z,  282 Funds000218-000220.  

373. The same document listed the “books and records seen” to include Form 941 and 

NYS45 Quarterly Payroll Tax Returns, Employee Earnings Records, Corporation Tax return, 

General Ledger and trial balance. Id.  

374. Local 282 Funds notified Rogan Brothers in a document dated August 6, 2012 of 

the amounts of contributions owed to the Local 282 Funds for the period of January 1, 2011 

through September 2012. Id., Exhibit  Z,  282Funds000345-000346. 
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375. Local 282 Funds produced a check with the name Aida Rogan appearing in the 

signature block  dated February 23, 2012 payable to the Local 282 Funds drawn on what appears 

to be a Rogan Brothers Sanitation account. Id., Exhibit  Z,  282Funds000314. 

376. Rogan Brothers settled a lawsuit brought by the Local 282 Funds in 2016.  Id., 

Exhibit  HH.   

377. Local 282 Funds produced checks showing Rogan Brothers’ settlement payments 

to the Funds. Id., Exhibit Z,  282Funds000290; 000293. 

378. Local 282 Funds produced a document entitled “Local 282 Trust Funds – Receipt 

Detail Report” showing that Rogan Brothers remitted contributions to the Local 282 Funds in 

December 2011 through September 2012. Id., Exhibit  Z,  282Funds000350;385-387. 

379. Local 456 Trust Funds produced a collective bargaining agreement between 

Rogan Brothers and Local 456, IBT signed by Rogan Brothers on August 17, 2012. Id., Exhibit  

AA, pp. AA-9-14. 

380. In check dated August 20, 2012, an entity called Dragados paid $340,000.00 to 

the Local 456 Trust Funds noting under the check stub’s heading “Invoice” the date “8-20-12” 

and under the heading “Description” stating “Rogan, Union” dated August 20, 2012. Id.,  Exhibit  

AA, p. AA-26. 
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June 27, 2017 

Yonkers, New York 

 

Respectfully submitted, 

SMITH, BUSS & JACOBS LLP 

/s/ Michael J. Mauro, Esq. 

Michael J. Mauro, Esq. 

290 Broadhollow Road, Suite 305 

Melville, New York 10704 

631-247-4700 

Attorneys for Defendants R&S Waste Services 

LLC and Joseph F. Spiezio, III 
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